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Courthouse, Fairmont, .~est Virginia be~ore a hearing panel composed of the
'.~ "

undersigned Hearing Examiner ~nd Hearing Commissioner Iris Bressler. The

On or about November 10, 1976 the complainant, Margaret Fleming, filed

a com~laint, duly verified:'with the Human Rights Commission of the State of

I

had discrimina~ed against her on the basis of her age in violation of West
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On April 2, 1981, the respondent, by Howard Charlton, Acting Superinten-

dent of the Marion County Board of Education, filed its answer, duly verified,

to the amended complaint. The answer denied that Margaret Fleming was refused

the promotion to Principal of Rivesville Elementary School because of her

age, and further denied that the job was filled by a less qualified applicant ..

On April 6, 1981, pursuant to Section 7.09 of the administrative regula-

tions of the Human Rights Commission a pre-hearing conference was held before·

the undersigned Hearing Examiner, at which the complainant appeared by her

attorney, Franklin D. Cleckley and the respondent appeared by the Prosecuting

Attorney of Marion County, Charles E. Anderson. The matters determined at

the pre-hearing conference were summarized by the Hearing Examiner in a Pre-

Hearing Statement dated and served upon the parties on April 7, 1981. This

Pre-Hearing Statement was read into the record at the hearing (Tr. 3-6).

After full consideration of the entire testimony, eVid;nc;.,motions,

briefs and arguments of counsel, and the Hearing Examiner's recommendation,

the Commission makes the following Findings of Fact and Conclusions of Law.

II. / Findings of Fact

]. Mrs. Margaret Fleming is a resident of Rivesville, Marion County,

West Virginia. She was born May 26, 1914, and was 62 years old at the time

of the events giving rise to this complaint. (Tr. 135, 171).

2. The respondent, Marion County Board of Education, is a political

subdivision of the State of West Virg!nia. At the time of the events giving

rise to this complaint, Mr. T. J. Pearse was Superintendent of Schools of

Marion County and Mr. Orval Price was Assistant Superintendent in charge of



3. At the time of the events giving rise to this complaint, Mrs. Fleminf
had been employed by the Marion County Board of Education as a teacher for

From 1957 until her retirement, Mrs. F~em:ng taught at the\

Iprogram'





exists in the elementary school division of the ~~rion County Schools but

not in the secondary school division. The job of "assistant principal"

which exists at Marion County high schools and one elementary school, is

comparable to that of "teaching principal". The position of "acting principal'

is created on an ad hoc basis when a regular principal retires or becomes

unable to work during a school term. (Tr. 39-41, 83-84, 91, 171, 193, 199-

200, 207-209, 214, 222-223).

9. The State of West Virginia requires that a supervising principal

in any state public school system possess a Professional Administrative

Certificate. The State does not require that a supervising principal have

prior experience as a teaching principal, assistant principal or acting

principal. (Tr. 19, 51, 78, 124, 195-196).

10. The Marion County Bo~rd of Education has a written policy of

hiring the "best qualified person" for the position of supervising principal.

Beyond that requirement, there are apparently no other written guidelines

for hiring a principal. At the time of the events giving rise to this

complaint, the Board of Education did not have a written procedure for the

evaluation of its personnel. (Tr. 45, 195-196, 216, 217, 220).

11. One of the factors taken into consideration in the hiring of a

supervising principal in Marion County is whether the applicant has experienc

as a teaching principal, assistant principal or acting principal. The purpos

of this policy is to ensure that a supervising principal has knowledge of

both teaching and administrative work. The kinds of administrative work per-

formed by a teaching principal relate to lunch programs, Title I programs,

special education programs, bookkeeping, and reports to be filed with county anc



I their experience as teaching principals was very valuable to them when they

I became supervising principals. Mrs. Arnett also testified that the necessary

knowledge of Mrs. Fleming's administrative ability, she felt that Mrs. Fleming
- _.would certainly be able to make decisions and abide by them, and had the

13. The factor of e~perience as a teaching principal, assistant principal.

or acting principal as one of the considerations in hiring a supervisory

14. There was considerable evidence presented as to seven supervising

in 1976. Mrs. Fleming testified that Ms. Ball did not have teaching principal

I
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~.. -~

acterized as a "teaching principal" for a semester, and became the supervising



f. Mary Foreste was supervising principal at Rivesville Elementary I

School tn 1976, when she retired. Mrs. Fleming testified that Ms. Foreste didl

not have teaching principal experience prior to becoming a supervising principal.

before their appointments as supervising principal. As to Merle Lowe Moon I
the question is rather difficult. The testimony regarding ~s. Moon's ~xpe:ience

Ias acting principal is remarkably similar to Mrs. Arnett's history, particularry



only once within his knowledge.

15. In 1976, the procedure used by the respondent in taking applications I

school principal in Marion County within at least the last 25 years. (Tr.

II 155, 170, 185, 216, 227).

18. In 1972, ~rs. F1e~ing submitted forms to the Board of Education



that Mrs. Fleming'r
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33-35, 42, 55-58, 134-138, 168-169, 188).1

1There is some dispute in the evidence concerning this statement by ~tt.
Price. At one point in his testimony, he stated that his only reference to
age at this meeting was to Ms. Foreste's age (Tr. 188). However, elsewhere in
his testimony, he stated that he did refer to age in discussing the need for
continuity of the elementary school program and his concern about hiring "a
principal who only had a year or two to serve" (Tr. 35). It is to be noted
that the respondent's Proposed Finding of Fact No.5 acknowledges that
Mr. Price did say Mrs. Fleming's age might be a consideration. This Proposed
Finding of Fact has been incorporated directly in this decision.



School, Mr. Pulice held a Masters degree in School Administration from West

Virginia University and a Professional Administrative Certificate. He had I'
worked as a teacher in Marion County schools for about three or four years.





substantially identical.2 Thus, the federal decisions regarding age

2Section 4(a) (1) of the federal Age Discrimination in Employment Act,
29 U.S.C. §623(a) (l) provides that tilt shall be unlawful for an employer--
to fail or refuse to hire or to discharge any individual or othenvise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's age;".
Compare West Virginia Code 5-11-9(a) and 5-11-3(h).



v. Whirlpool Corp., 641 F.2d 1109, 1111-1112 (4th Cir. 1981); Smith v. Flax,

,I
~~~~~~~~~~~~----~---~~~~~~~~~---



If the complainant establishes a prima facie case under ~IcDonnell Douglas;

I
preferred, for a legitimate, nondiscriminatory reason. The defendant need !
not persuade the court that it was actually motivated by the proferred reasons I

his action, the complainant may still prevail either direc~ly=by persuading

the court that a discriminatory reason more likely motivated the employer or





(4} Mr. Pulice, who was about 25 years old, was appointed as

principal of Rivesville Elementary School on August 4, 1976.3

of diSCrimina-lb) The complainant has also offered direct evidence

policy in these conversations. This direct evidence of discriminatory intent

has considerable probative value in this case.4

30bviously, when an employer actually hires a person other than the
complainant for a vacant position, the McDonnell Douglas requirement of the
position remaining open and the employer seeking other applicants has been
satisfied.

4In Hodgson v. First Federal Savings and Loan Association, 455 F.2d 818
(5th Cir. 1972}, the Court found that a notation of "too old for teller" by
the employer's personnel officer on the application of a 47-year-old woman
for the job of bank teller, combined with a similar notation on another
application and the fact that of 35 tellers and teller trainees hired in a
13-month period, none were over 40 and all were in their teens and twenties,
constituted a "strong prima facie case" of age discrimination. 455 F.2d at
821-823.



and no explanation for it was offered.5

I
I
Iconsider<i-
I

u.s. 567, 577, 98 S.Ct. 2943, 2949-2950 (1978); International Brotherhood of

SThe fact that the respondent appointed several people who were over 40
years old to principalships (Tr. 170) does not lessen the inference of
discrimination here. Since the Age Discrimination in Employment Act was
created to protect older workers, discrimination within the 40 to 65 year old
group is also prohibited. 29 CFR 860.91. Polstorff v. Fletcher, 452 F.
Supp. 17, 24 (N.D. Ala. 1978).



... "

that Mrs. Fleming lacked experience as a teaching principal, a qualification

possessed by Mr. Pulice.6

101 S.Ct. at 1094. l.tis quite true that an employer must:;"of~eractual

6There was also testimony by Mr. Price and Mr. Charlton regarding their
cpncern in 1976 regarding elementary school principals whose jobs were going
to be eliminated because of the consolidation of schools. However, Mr. Pulice
was not principal at a school which was going to be eliminated due to
consolidation, and there was no clear evidence presented that because of
Mr. Pulice's transfer from Baxter Elementary School to Rivesville Elementary
School any principal's job was saved from elimination. (Tr. 20-22, 47, 52-
53, 191-192, 194, 214-215, 218-219). In any event, the respondent has not
presented this issue as a legitimate, nondiscriminatory reason in its
Proposed Findings of Fact and Conclusions of Law.



explanation is "legally sufficient to justify a judgment for the [respondent] "1'
if not found to be a pretext. Burdine, supra, 101 S.Ct. at 1094.7

9. The factor of teaching principal experience, as a legitimate, non-

7In its Proposed Findings of Fact and Conclusions of Law (page 5), the
respondent states that the Human Rights Commission's file contains a letter
dated December 1, 1976 which was sent by Mr. Pearse to Mr. Marshall P. Moss,
the Commission's Compliance Director. This letter, according to the respon-
dent, "clearly states Mr. Pearse's position in reference to the hiring of
Mr. Pulice over Mrs. Fleming was based on her not having a teaching principal
background". However, this letter was not offered into evidence by the
respondent at the hearing. Moreover, it is questionable whether Mr. Pearse's
letter to Mr. Moss would constitute admissible evidence.



schools whose jobs were going to be eliminated due to consolidation (see

footnote 6, supra}.8 This testimony, in response to the direct question

8In relevant part, the testimony was:
Q. In fact, you don't know or have any

information whatsoever about what caused Mr~
Pearse to arrive at the decision to recommend Mr.
Pulice for that> job?

A. Mr. Pearse felt he had the obligation to
transfer the personnel from the different schools
so that the principals that he had hired at that
time would not have to be demoted at the time that
the consolidation took place. (Tr. 218).
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-unwritten policy, Mrs. Fleming's lack of teaching principal experience cannot

"to ensure that a supervising principal has knowledge of both teaching and

(Tr. 41). I
Mrs. Fleming also performed administrative work in connection with implementin~

I'
the ITA reading program. Mrs. Arnett confirmed that Mrs. Fleming's organizing:

I
of the ITA reading program required administrative skills. (Tr. 86). Most 1

I
j
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staff and parent volunteers, had decision-making responsibility and was

responsible for a substantial amount of paperwork connected with the program. 9,

and state offices. (~r. 40, 193). Mr. Fantasia testified that a teaching

principal learns how to fix up attendance reports and handle the federal I
programs of milk, etc. crr. 208). The evidence establishes that Yus. Fleming's

- -f. Mr. Price indicated that a supervising principal has to be

9At various times during the hearing in this case, the respondent
intimated that Mrs. Fleming's experience in the Head Start program would not
have been included in her file with the Board of Education. (Tr. 158, 215-
216). However, Mr. Charlton could not testify that information regarding
Mrs. Fleming's experience in the Head Start program was not in her file.
(Tr. 221-222).



I
I

10. The preponderance of the evidence demonstates that age was a i
determining factor in the/respondent's decision not to appoint the complainant:

I
I
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11. Since it has been found that the respondent unlawfully discriminated I
against the complainant because of her age, Mrs. Fleming is entitled to moneta~y

!

I
I
I,
I
I

i
lOrhere were indications at the hearing that the respondent's unwilling- I

ness to hire an older person as a principal might have been grounded in 1
concern for the continuity of school programs. (Tr. 35, 57, 169). Such a
concern might be considered as a bona fide occupational qualification so as
to justify age discrimination. However, to establish the bona fide occupation I
qualification exception, an employer must show (a) that the bona fide occupa- I
tional qualification which it invokes is reasonably necessary to the essence I
of its business, and (p) that it has reasonable cause for believing that all, I
or substantially all, persons within the class would be unable to perform I

Isafely and efficiently the duties of the job involved, or that it is impossible
or impractical to deal with persons over the age limit on an individualized I
basis. Arritt v. Grisell, 567 F.2d 1267 (4th Cir. 1977); Usery v. Tamiami r
Trail Tours, 531 F.2d 224 (5th Cir. 1976); Marshall v. Westinghouse Electric I
Corp., 576 F.2d 588 (5th Cir. 1978). The respondent in this case has offered I
no such proof, and hence a bona fide occupational qualification exception
cannot be considered. !



II
1

!II
;1t in the amount of $779.24, representing the money deducted from her retirement
! I

fund for insurance which she would not have had to pay if she had been appoint-l

j1il $10,000.00 for pain, suffering, trauma, anxiety and frustration; and (e) an
li
IiI;
i

I
!

11rate of $50.00 The respondent's Proposed Findings of Fact and Conclusions

lIthe complainant has not requested relief in the form of reinstatement.

I
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I
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1.18. For the 1978-79 school years the Principals Index was 1.21. (Com- I
plainant's proposed Damages, Par. 4). Principals are paid for 10.5 months of I
employment in a school year while teachers are paid for 10 months of employmen~.

(Complainant's proposed Damages, Par. 5). The following chart reflects I
the difference between what Mrs. Fleming would have been paid as a principal I

Year
1976-77
1977-78
1978-79

TOTAL:

10 Months
Teacher's Salary

$13,993
15,460
17,188

$46,641

Difference
$3,344

3,695
=4,649

$11,688

10.5 Months
Principal's Salary12

$17,337
19,155
21,837

$58,329

I
i
I

I
l2In Paragraph 6 of the complainant's proposed Damages, a similar chart I

heads this column as "10 Months Principals Salary". Since principals are paid!
for 10.5 months of employment, and since the complainant's proposed figures .
work out when calculated on the basis of 10.5 months, it is assumed that the
heading of this column as "10 Months Principals Salary" was a typographical
error.



Taylor v. Safeway Stores, 524 F.2d 263 (10th Cir. 1975.)13

I

I principalship.

years after the respondent's discriminatory decision.

I

II
Ii insufficient basis for an/award of back pay damages for the time period after
\1
;1

'I

There was no indication whatsoever:
i

acts of 1976 caused the complainant's retirement in 1979.14

13Taylor v. Safeway Stores, supra, held that a discriminitee is not
entitled to back pay damages for the period of time after his unlawful dis-
charge when he went to college. No cases have been found dealing with the
issue of damages for the period of time after a person voluntarily retires.

14Additionally, the complainant was under a duty to mitigate the damages
by what she could have earned with reasonable diligence. Williams v.
Albemarle City Board of Education, 485 F.2d 232 (4th Cir. 1973), on reh., 508
F.2d 1242 (4th Cir. 1974). If back pay damages for the 1979-80 and 1980-81
school years were proper in this case, then they would have to be reduced by
the amount of money that the complainant would have earned as a teacher
had she continued in her employment during those two years. Such figures
were not tendered by the complainant.
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i
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Isuffering,:

Relations Commission v. Pearlman Realty Agency, W. Va. , 211 S.E.2d

349 (1975).15 An award of general damages is appropriate in this case on the

basis of the testimony of Mrs. Fleming and her husband that after the meeting
i
I

i
1
I

hav~15Many courts, including the Court of Appeals for the Fourth Circuit,
held that damages for pain and suffering are not permissible under the
federal Age Discrimination in Employment Act. Slatin v. Stanford Research
Institute, 590 F.2d 1292 (4th Cir. 1979); Walker v. Pettit Construction Co.,
605 F.2d 128 (4th Cir. 1979), on reh., 611 F.2d 950. These holdings are
based on the language of federal statute, and are not applicable to a
case arising under West Virginia state law. Moreover, the federal Age
Discrimination in Employment Act does specifically provide for an award of
liquidated damages in addition to back pay, 29 D.S.C. §626(b), and this kind
of relief has not been recognized in the West Virginia state law relating to
employment discrimination.



j not accepted.

I
I
I:,

I therefore, that an appropriate award of general and incidental damages in

! this case is $3,000.00.

I
I
j

I
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i 1. The respondent, Marion County Board of Education, its officers,

'II employees and agents, are hereby ORDERED to cease and desist from engaging in

any employment practices which discriminate against persons on account of
II
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