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Dear Parties:
Herewith, please find the final order of the WV Human Rights Com-

mission in the above-styled and numbered case.
Pursuant to WV Code, Chapter 5, Article 11, Section 11, amended and

effective April 1, 1987, any party adversely affected by this final or-
der may file a petition for review with the supreme court of appeals with-
in 30 days of receipt of this final order.
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NOTrc:::
OF STATUTORY RIGHT TO JUDICIAL REVIEW

A.!.'1E)JDED AND E??:::C':' TllS
~s OF AP~IL 1, 1937

116 this artic!e.

§5-11-1L Ap pe al urrd e n for c e rn e n t of co mrnission orders.

1 (a) From any [;n;l! order or t::e comraiss ion. an
'OJ application for :-e',,":~'!.." may be prosecuted by' either-
;~ party to the suprerne court or :.l;Jpe::::; within ~hir::.,..days.
-e i'~tJr:: t::e r eceipc ~::~:--=~fby t::~ fl!lr..g O( a petition

tr:e:-e:or La 5;':'C:: court ag:::::.::: c::~ commission and the
adverse 9<1:-::: as respondents. and ~~e clerk ot such
cour ; shull notify each or" che respondents and the
commission of the filing or such petition. The commis-
sion shall. within ten days :lfte:- receipt of such notice.
file with the clerk of the court the record of the
proceedings had before it. including- ail the evidence.
The court or any j!.!d:;: th e r eof in v :.:c:.:::on may
thereupon determine ·.Vb:~:1C:!!· or not a review shall be
grunted. And if g!'":.~t::.j ;:0 a nonresidenc or ;;::is stare,
he shall be required ;;0 execute and file ..•...:~~ the clerk
before such order or revie: .•: shall become effective. a
bond. with secur itv to be a oo roved bv the clerk.
conditioned to perform any' judgment which may be
av.••.arded against him thereon. The commission may
certify to the court and recuesc ics decision of any
question of law arising upon the record. and withhold
its further proceeding- in the case. pending- the decision
of court on the certified question. or until notice that the
court has declined to docket the same. If a re v iew be
gr a n ted or the ce rt ified qu est io n be docketed for
hearing. the clerk shall notify the beard and the parties
litigant or their attorneys and the commission of the fact
by mail. If a review be granted or the certified question
docketed. the case shall be heard by the court in the
mariner provided for other C3.Se:s_

The appeal procedure co n ta irieri in this subsection
shall be the exclusive means of re .••.iew, nocwithstanding
the provisions of chapter tw erity-rrine-a of this code:
Provided. That such exclusive means of review shall not
apply to any case wherein an appeal or a petition for
enforcement of a cease and desist or-der has been filed
with a circuit cour t or this state pr ior to the first day
of .Apr il, one thousand nine hundred e!ghtY-5eYe!1.
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9 (Enr. H. B. 2638

(b) In the event that any person shall fail to obey a.
final order of the commission within thirty days after
receipt of the same, or. if applicable. within thirty days
after a final order of the supreme COUrt of appeals. a
par::: or the commission may seek an order from the
circuit court for its enforcement. Such proceeding shall
be initiated by the filing or a petition in said court. and
served upon the respondent in the mariner provided by
law for the service of summons in civil actions: a hearing
shall be held on such petition" within sixty days of the
date of service, The court may grant appropriate
temporary relief. and shall make and enter upon the
pleadings. testimony and proceedings such order as is
necessary to enforce the order of the commission or
supreme court of appeals.
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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

BEVERLY J. HAMMOCK,

Complainant,

vs. Docket Nos. EA-670-86
ES-671-86

ARA LEISURE SERVICES,

Respondent.

o R D E R

On the 31st day of August, 1988, the West Virginia Human

Rights Commission reviewed the proposed order and decision of the

Hearing Examiner, Theodore R. Dues, Jr., in the above-captioned

matter. After consideration of the aforementioned and the

exceptions thereto, the Commission does hereby adopt said
proposed order and decision, encompassing proposed findings of

facts and conclusions of law, as its own.

It is hereby ORDERED that the Hearing Examiner's proposed

order and decision, encompassing findings of fact and conclusions

of law, be attached hereto and made a part of this final order

except as amended by this final order.
It is finally ORDERED that this case be dismissed with

prejudice.

By this final order, a copy of which shall be sent by

certified mail to the parties, the parties are hereby notified
that they have ten days to request a reconsideration of this

final order and that they may seek judicial review.



ENTEREDthis ~ of --~_\=---'I-F-L.I__'__ , 1988.

Respectfully Submitted,
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BEFORE THE WEST VIRGINIA HUMAN RIGHTS co~~~I"E:[j
BEVERLY J. HAMMOCK,

JUL I'). 198ty&r.J'
W.V. HUMAN RIGHTS COMM.

Complainant,

v. DOCKET NOS.: EA-670-86
ES-671-86

ARA LEISURE SERVICES,

Respondent.

EXAMINER'S RECOMMENDED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

.J

This matter matured for public hearing on the 14th day of

May, 1987. The hearing was held at 405 Capitol Street, Daniel

Boone Building, Fourth Floor Conference Room, Charleston, West

Virginia. The hearing panel consisted of Theodore R. Dues, Jr.,

and Jack McComas, Hearing Commissioner.

The Complainant appeared in person and by her counsel,

Sharon Mullens. The Respondent appeared by its counsel, Marilyn

Kuhr, and by its representative, Mark Williams.

After a review of the record, any exhibits admitted in

evidence, any stipulations entered into by the parties, any

matters for which the Examiner took judicial notice during the

proceedings, assessing the credibility of the witnesses and

weighing the evidence in consideration of the same, the Examiner

makes the following findings of fact and conclusions of law. To

the extent that these findings and conclusions are generally

consistent to any proposed findings of fact and conclusions of

law submitted by the parties, the same are adopted by the



Examiner, and conversely, to the extent the same are inconsistent

to the findings and conclusions, the same are rejected.

ISSUES
1. Was the Complainant's termination a result of sex

discrimination.

2. Was the Complainant's termination a result of age

discrimination.

3. If unlawful discrimination was the motivation for the

Complainant's termination, to what relief is she entitled.

SUMMARY OF THE EVIDENCE
The Complainant was employed with the Respondent on May

13, 1985, at forty-one (41) years of age. She was an employee of

the Respondent who had a license to provide food and other
services to the Tri-State Greyhound Park, a dog race track,

located in Cross Lanes, Kanawha County, West Virginia.

Initially, the Complainant was employed as a cashier but through

steady progression she was promoted to supervisor; the position

she held at the time she was discharged in June, 1986.

Respondent's employees that worked at the Tri-State site

worked long and irregular hours. In fact, it was not unusual for

its employees to work late into the evening and early morning

hours. By the nature of the vending structures that they worked
within, it was necessary that the Respondent's employees work
within close physical proximity of each other.

It is undisputed that the nature of the racing business
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conducted at Tri-State, as well as, to a lesser extent, the

nature of the Respondent's business, created an environment which

fostered the development of close personal relationships between

the employees. Over the period of Complainant's tenure, there

were instances, in particular five, in which the Complainant had

been patted on the buttocks by John Davidson, the food and

beverage director at the Tri-State site.
During the Complainant's tenure, Davidson was not her in-

line supervisor. However, the Complainant had established a

pattern of approaching Davidson with questions or assistance when

issues would arise. The general manager, Mark Williams, was the

chief operations officer at the Tri-State site. In that

capacity, he supervised all management and non-management

employees employed at the Tri-State site. The Complainant never

complained, nor did she report to Williams, the aforementioned

incidents in which John Davidson would have patted her on the

buttocks. Nor did the Complainant report these incidents to the

regional manager, whom she knew by name and physical location

within the Respondent's corporate organization.

In addition, the Complainant, at no time, indicated to

John Davidson that she did not want him to pat her on the
buttocks. Moreover, the Complainant's use of foul language,
joking about sexual matters, and herself patting the buttocks of

a male electrician who was employed by Tri-State, could

reasonably be interpreted, by others, that not only was the

Complainant not offended by Davidson's touching, but that she
accepted the same within the purview of acceptance for which her
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own antics were accepted by others. On other occasions in her

tenure, the Complainant had massaged Davidson's neck and

shoulders and had spoken to him in a manner which suggested a

friendly and comfortable relationship. As an example, at a going

away party, for a previous general manager employed at the Tri-

State site, the Complainant participated in the presentation of a

plaque decorated with a hot dog projecting rigidly out from it.

At the same party, a portion of the entertainment was a scantily
clad "belly dancer" called "Little Egypt".

These unorthodoxed liberties, such as the patting of each

other on the buttocks, extended further than the Complainant and

Davidson. In fact, there was evidence at the hearing that

several female employees, under and over the age of forty (40),

had been patted on the buttocks by Davidson and had returned the

"favor" during these times. The record further reflects that

horseplay at the work site was quite common.

Some of Complainant's subordinates complained of her
inaccessibility during her shift. In addition, management was

noticed of complaints that the Complainant bet the races, during

her shift, to the extent that the same interfered with her

performing her normal duties.

failed to exercise, what her
On one occasion, the Complainant

superiors felt to be good public

relations, by refusing to clean up a spill which was pointed out

to her by the general manager employed by Tri-State. As a

result, the general manager for Tri-State cleaned the spill up
himself. His discontent with the Complainant's attitude was

later reported to Williams. In addition, Williams had received
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complaints of racist remarks and attitude by the Complainant,

and, what appeared to .be a progressive deterioration ln the

employer-employee relationship between the Complainant and her

subordinates.

On or about June 9, 1986, the Complainant was discharged

for what the Respondent determined to be poor performance. After

her discharge, the Complainant was replaced by a twenty-four (24)

year old male, who had been previously employed at the Tri-State

location as a dining room waiter, while completing his schooling

in computer science. Respondent's position was that the male

selected for the position to replace the Complainant was chosen

because of his potential for assisting in other facets of the

Respondent's operation.

DISCUSSION
In her case in chief, the Complainant introduced evidence

to reflect that she was within the protected age group and

gender, as the same are defined, by the language of the West
Virginia Human Rights Act. Additionally, she introduced evidence

to indicate that she was qualified to perform the work of
concessions manager, that she was terminated and replaced by a

twenty-four (24) year old male.

This evidence viewed most favorably to the Complainant,

was sufficient to establish a prima facie case of age and sex

discrimination. McDonnell Douglas Corporation v. Green, 411 U.S.

792, 93 S.Ct. 1817 (1973); State ex reI. Logan-Mingo Area Mental
Health Agency, Inc., 329 S.E.2d 77 (198S). However,



additionally, the Complainant introduced evidence which suggested

she was the subject of sexual discrimination to the effect that

she was the subject of unwanted and

harrassment. McDonnell Douglas.

In its case-in-chief Respondent introduced evidence

greater ln credibility which established that the Complainant

unsolicited sexual

performed various aspects of her employment in

fashion. That in fact, the Complainant

an unsatisfactory

initiated: certain

sexual jokes; sexually suggestive touchings of personnel at the

Tri-State site; as well as, used vulgar and lewd language on the

premises. The Respondent established that the Complianants poor

job performance was, in fact, the actual reason for the

Complainant's termination. These articulated reasons, having

been accepted as credible, were sufficient to justify this

otherwise contended questionable discharge. Texas Department of
Community Affairs v. Burdine, 450 U.S. 248, 101 S.Ct. 1089

(1981); Sheppardstown Volunteer Fire Department v. West Virginia

Human Rights Commission, 309 S.E. 2d 342 (W.Va. 1983).

The Complainant's attempt to prove the Respondent's

reasons to be pretextual were unsuccessful. The preponderance of
the evidence indicated that the Complainant was in fact

performing unsatisfactory in various aspects of her employment,

as well as, being as deeply involved in sexual joking and

touching, the source of lewd language and the harborer of racist

attitudes and statements, as anyone else, employed by the
Respondent at the time. Burdine.

Accordingly, it is the Examiner's position and
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determination, that the Respondent did not discriminate against

the Complainant, on the basis of her sex or her age, in its
decision to terminate her on June 9 ,1986, and that the

Complainant was not the subject of sexual harassment.

FINDINGS OF FACT
1. The Complainant is a forty-one (41) year old female.

2. The Complainant was initially hired as a cashier and

was ultimately promoted to the position of concessions manager.

3. The Complainant was at all times qualified to perform

the positions which she held with the Respondent.

4. During her tenure, the Complainant was the source of:

lewd joking; the touching of the buttocks of a Tri-State male

employee; massaging the shoulders of a supervisor while on the

job; and racist comments and attitude.

5. Between February or March of 1986, and June, 1986,

the Complainant was patted on the buttocks by Davidson three to

five times. The Complainant did not express any concern to this

conduct either to Davidson or Williams, the Respondent's general

manager at the site. The Complainant also did not report this

conduct by Davidson to the regional management, although she knew
the name of the regional manager and his corporate address.

6. The Complainant's conduct with her subordinates and

others employed at the site, was such that a reasonable inference

could be reached that she not only acquiesced in the sexually

suggestive touching of her body and the jokes that permeated the
work environment, but, she approved of the same as well, by being
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an active participant In the same.

7. The Complainant's work performance as a concessions

manager was less than satisfactory. Amongst those duties that

the Complainant failed to perform adequately were: being prepared

for large events and maintaining proper organization for both

small and large events; inadequate accessibility to subordinates
during her shift; failing to exercise proper management demeanor

in addressing a sensitive incident with the Tri-State general

manager; being the source of racist remarks; and maintaining an

acceptable relationship with her subordinates.

8. Davidson requested the Complainant to obtain a date

for him with one of the concession workers. However, this

statement was said in the context of a situation in which the

Complainant had no reason to believe that it was anything other

than jest.
9. The Complainant was discharged by the same manager

who had initially hired her.

10. The Complainant's

between twenty and thirty years

~eplacement, a

of age, had a

male caucasian,

computer science

degree with previous restaurant supervision experience with the

Marriott and the Holiday Inn hotel chains.

CONCLUSIONS OF LAW
1. The West Virginia Human Rights Commission has

jurisdiction over the subject matter and the parties herein. WVC

Section 5-11-1 at. seq.

2. The Complainant is a person as the same lS defined by
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the west Virginia Human Rights Act. WVC Section 5-11-2.
3. The Respondent is an employer as the same is defined

by the West Virginia Human Rights Act. WVC Section 5-11-3(d).

4. The Complainant established a prima facie case of sex

and age discrimination by establishing that: a) she is a member

of the protected group, as the same 1S defined under the West

Virginia Human Rights Act regarding age and sex; that she was
qualified to perform her position as concessions manager; that

she was terminated from that position; and that she was replaced

by a twenty-four (24) year old male.

5. The Respondent articulated a legitimate

nondiscriminatory reason for the Complainant's discharge by

introducing evidence that the Complainant was not performing

satisfactorily in her position as concessions manager.

6. The Complainant was unsuccessful in proving the

Respondent's articulated reasons for her discharge to be pretext

for unlawful discrimination on the basis of her age and/or sex.

7. Accordingly, the preponderance of the evidence in the

case does not justify a finding that the Respondent discriminated

against the Complainant, on the basis of age or sex, 1n its

decision to terminate her employment on June 9, 1986, nor for
those reasons earlier stated herein, that she was the subject of

sexual harrassment.

PROPOSED ORDER

Accordingly, it the recommendation of this Examiner that

the Commission enter judgment in this matter for the Respondent.
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DATED:

ENTER:

~.CL.~~~.
Theodore R. Dues, Jr. ~
Hearing Examiner


