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STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
WV HUMAN RIGHTS COMMISSION
1321 Plaza East
Room 104/106
Charleston. WV 25301·1400
GASTON CAPERTON

TELELPHONE 304-348·2616

GOVERNOR

Quewanncoii C. Stephens
Executive Director

12 June 1990
Russell Shelton
5415 Church St.
Charleston, WV 25304
Dupont Belle Works
Midland Drive
Belle, WV 25306
George G. Guthrie, Esq.
Susan Brown Scott, Esq.
Spilman, Thomas, Battle
& Klostermeyer
P. O. Box 273
Charleston, WV 25321
Re:

Charles E. Mitchell
Legal Department
E. I. Dupont de Nemours
1007 Market St.
Wilmington, DE 19898

& Co., Inc.

Al McCusky, Esq.
900 6th Ave.
St. Albans, WV 25177

Shelton v. Dupont
ER-355-86

Herewith, please find the final order of the WV Human Rights
Commission in the above-styled and numbered case.
Pursuant to WV
Code, Chapter 5, Article 11, Section 11, amended and effective July
1, 1989, any party adversely affected by this final order may file
a petition for review with the Kanawha County Circuit Court within
30 days of receipt of this final order.

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Court of Appeals.

This mJ.l.§..t.

be done within 30 days from the day you receive this order.

If

your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you.

In order to appeal,

you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents.

The employer or the landlord, etc.,

against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was
filed.

If the appeal is granted to a nonresident of this state,

the nonresident may be required to file a bond with the clerk of
the supreme court.
IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA CO~TY,

but only in:

(1) cases in which the commission

awards damages other than back pay exceeding $5,000.00;

(2) cases

in which the commission awards back pay exceeding $30,000.00; and
(3) cases in w~ich the parties agree that the appeal should be
prosecuted in circuit court.

Appeals to Kanawha County Circuit

Court must also be filed within 30 days from the date of receipt
of this order.
For a more complete description of the appeal process see ~
Virginia Code

§

5-11-11, and the West Virginia Rules of APpellate
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The parties

having waived their right to file exceptions to the hearing
examiner's recommendations, the hearing examiner presented his
recommendations to the Commission at its regularly scheduled
meeting of 9 May 1990.

After

consideration

of

the

hearing

examiner's

recommendations and thorough review of all evidence submitted
by the parties in regard to the issues of recovery, the
Commission decided to, and does hereby, enter its findings of
fact and conclusions of law as set forth hereinbelow:

1.

Complainant was discharged by respondent

on

27

November 1985.

2.

Mr. R. C. Hardman was at that time, and is still,

an employee of respondent at its Belle, West Virginia plant.
Mr. Hardman and complainant had similar positions and were
earning

identical

discharge.

wages

at

the

time

of

Mr.

Shelton'S

Respondent did not dispute that Mr. Shelton's

earnings, had he not been fired, would have remained identical
to Mr. Hardman s during the period December
I

present.

1985 to the

Similarly, respondent did not dispute the accuracy

of the calculations of wages and benefits which complainant
submitted into evidence.

Shelton, as a result of DUPont's unlawful discriminatory act,
suffered a loss in wages and benefits of $128,398.00

during

the period December 1985 through December 1989.

4.
diligent

Since his discharge, the complainant has made a
effort

to secure

employment

and

has reasonably

mitigated his damages.

5.

During the period December 1985 and December 1989

the complainant had the following income:

1986

Unemployment compensation

1988

January through March
2,038.
Alcohol Beverage Control Commission

1988

Self-employed as auto repairman
(nine months at approximately $900
per month)

1989

Various positions in State of
Georgia

6.

Mr.

Shelton's

total earnings

$2,925.

during

8,100.

3,692.

the period

December 1985 through December 1989 were $16,755, all of which
shall be taken into account, when formulating the final back
pay award.

7.

During the period January 199Q through April 1990

complainant

suffered a loss 'of wages and benefits

amount of $2,'658 per month, or a total of $10,632.

in the

8.

Complainant continues to suffer a loss of wages and

benefits due to his discharge.

9.

The total back pay due complainant for the period

December 1985 through 30 April 1990, minus interim earnings,
is $122,275.00.

10.

Since his discharge, complainant has incurred out-

of-pocket expenses in the amount of $2,350.00 for medical
treatment which would have been paid by his employer-provided
health insurance had he not been terminated.

11.

Complainant is entitled to prejudgment interest at

the rate of ten (10%) percent per annum on his back pay award
and

his

out-of-pocket

losses,

with

interest

to

accrue

quarterly on the total sum then due and owing.

12.

Complainant's counsel have approximately 20 years

and 8 years experience, respectively.

13.

Given.the rates requested by counsel, the amounts

previously approved by the West Virginia Supreme Court of
Appeals in civil rights cases, and the prevailing rate in this
state, a reasonable hourly rate for Mr. McCuskeyis
and for Mr. Phalen $110.00.

$125.00

15.
matter.

Mr. Phalen reasonably expended 88.6 hours on this
(We have subtracted from Mr. Phalen's itemization of

time nine hours of work spent in assisting the Commission on
matters unrelated to this case.

This time cannot be charged

to this respondent).

16.

Complainant reasonably expended $1,160.00 for expert

services associated with this matter.

We subtract $500.00

from the cost request submitted by complainant to reflect the
approximate percentage of expert time spent on producing the
figures
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Those calculations were not at all relevant

to the formula for determining a reasonable attorney's fee in
a civil rights case.
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there is an ascertainable pecuniary loss," said the Court in
Bond v. City of Huntington,

276 S.E.2d 539,548

(1981),

prejudgment interest will "fully compensate the injured party
for the loss of the use of funds ..•

"

We award Mr. Shelton prejudgment interest at the rate of
ten (10%) percent, Bell v. Inland Mutual Insurance Co., 332
S.E.2d 127 (1985), on his back wages and benefits and medical
costs with

the

interest calculated

to accrue

quarterly.

Walters v. City of Atlanta, 610 F. Supp., 715 (N.D. Ga. 1985)
aff'd in part and rev'd in part on other grounds, 803 F.2d
i135 (11th Cir. 1986).

Fees and Costs:

A prevailing complainant is entitled to

a reasonable attorney's fee, plus costs.
Salyers, 380 S.E.2d 238 (1989).
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which,

for

reasons
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Respondent is liable to complainant for back wages and
benefits,

out-of-pocket
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on

medical

care,

prejudgment interest on his back wages and benefits and his
out-of-pocket expenditures, plus attorneys' fees and costs.
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2.

Respondent

shall reinstate complainant

and at a rate of pay comparable
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For the period
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from December
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of $122,275,
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5.

Respondent shall reimburse complainant in the amount

of $2,350.00 for his out-of-pocket medical expenses, plus
prejudgment interest thereon in the amount of $1,077.56.

6.
$2,500.00

Respondent
for

embarrassment,

shall pay to complainant

incidental
emotional

damages

and mental

for

distress

the

sum of

humiliation,
and

loss of

personal dignity suffered as a result of DuPont's unlawful
discriminatory act.

7.

Respondent shall pay to complainant and his counsel

the sums of $20,108.,50 for attorneys

I

fees and $1,160 in

costs.

8.

Respondent

shall

cease

and

desist

from

discriminating against individuals on the basis of their race
in making employment decisions.

By this final order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West virginia, the
parties are hereby notified that they have ten (10) days to
request that the Human rights Commission reconsider this final

or.r

Qr they may seek judicial review as outlined in the

"Notice of Right to Appeal" attached hereto.
It is so ORDERED.

Entered for and at the dir~on
Human Rights Commission

this \:;

of th
day of

1990 in Charleston, Kanawha County, We

