
STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
215 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON. WEST VIRGINIA 25301

January 9, 1986
Eugene D. Pecora, Esquire
Box 212
Beckley, WV 25801

Marcy K. Schwartz, Esquire
J. C. Penney, Inc.
1633 Broadway, 47th FloorNew York, NY 10019

Rexford C. Simpson, Esquire
J. C. Penney Company, Inc.
2000 Oxford Drive
Bethel Park, PA 15102
Robert M. Steptoe, Jr.
Steptoe & Johnson
P.O. Box 2190
Clarksburg, WV 25302-2190
RE: Ha irs ton v J. C. Penney Company, ER-88-77

Herewith please find the Order of the WV Human Rights Commission in
the above-styled and numbered case of E 1va R. Hair ston v J. C.
Penney Company, ER-88-77.

Pursuant to Articte 5, Section 4 of the WV Administrative Procedures
Act [WV Code, Chapter 29A, Articte 5, Section 4] any party adversely
affected by this final Order may file a petition for judicial review in either
the Circuit Court of Kanawha County, WV, or the Circuit Court of the
County wherein the petitioner resides or does business, or with the judge
of either in vacation, within thirty (30) days of receipt of this Order. If
no appeal is filed by any party within (30) days, the Order is deemed
final.

_,,-=s%~'::1z=:::r1 ?it
Howard D. Kenney
Executive Director

HDK/kpv
Enctosure
CERTIFIED MAil/REGISTERED RECEIPT REQUESTED.



STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
216 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON. WEST VIRGINIA 26301

TELEPHONE: 304-348-2616

Eugene D. Pecora, Esquire
Box 212
Beckley, WV 25801

Rexford C. Simpson, Esquire
J. C. Penney Company, Inc.
2000 Oxford Drive
Bethel Park, PA 15102

Robert M. Steptoe, Jr.
Steptoe & Johnson
P.O. Box 2190
Clarksburg, WV 26302-2190

Marcy K. Schwartz, Esquire
J. C. Penney, Inc.
1633 Broadway, 47th Floor
New York, New York 10019

Re: Hairston V. J. C. Penney
Docket No. ER-88-77

Enclosed is a copy of an Order representing the Commission1s
action in the above-referenced case. You will be contacted by the
Hearing Examiner, Theodore R. Dues, Jr.

QeerelY,
Roxa ne Rogers
Attorney for the
West Virginia Human Rights
Commission

CC: Theodore R. Dues, Jr.
P. O. Box 5105
Charleston, WV 25361



DATE~ ~7

Russell Van Cleve
Chairman
WV Human Rights Commission



Eugene D. Pecora, Esquire
Box 212
Beckley, WV 25801

Rexford C. Simpson, Esquire
J. C. Penney Company, Inc.
2000 Oxford Drive
Bethel Park, PA 15102

Robert M. Steptoe, Jr.
Steptoe & Johnson
P.O. Box 2190
Clarksburg, WV 26302-2190

Marcy K. Schwartz, Esquire
J. C. Penney, Inc.
1633 Broadway, 47th Floor
New York, New York 10019



ELV A R. HAIRSTON,
COMPLAINANT.

V

J. C. PENNEY CO., INC.
RESPONDENT.

On January 27, 1985, the Commission issued an order granting

Respondent's Motion For Reconsideration and stating its opinion that

good ca1,1seexisted to further invesitgate and to elaborate upon certain

points identified by said Motion. As a result of the presentations made

to the Commission, the Commission issued an order June 27, 1985

23, 1985 at Beckley and there was an agreement that $32,500.57 were

the Complainant's lost wages adjusted by fringe benefits and inflation.

At its regular meeting, November 14, 1985 the Commission hereby

adopts and incorporates its Order of November 20, 1984, except insofar

as is listed below:



plus interest as reqUir.;t;.bY state law."

Entered this ~ day of December, 1985.

Q(JiU!jR\~



FINDINGS OF FACT
AND CONCLUSIONS OF LAW

I
PROCEEDINGS
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II
ISSUES



III
SUMMARY OF TESTIMONY
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Roger Taylor

Roger Taylor was the store manager in Beckley from October "



IV
FINDINGS OF FACT

S. Ms. Hairston was discharged effective August 21, 1916 for her

';,;"'>-'" ',<,,:, >,.Ueged inability' ~ get he,r "'orlt don. time1vand

r,'" ~,'.".,:<,,>, •• "t~eN\~re ;c>u/:Correctl~i:'t:rite~lewRepO~~ln
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16, 1976. The reports were primarily concerned with Ms. Hair-

ston's lateness with her books. The March 16, 1976 report men-

tions "bad counts" but primarily deals with Ms. Hairston's poor

health.

The reason for dismissal states that Ms. Hairston did not improve

in the area of accuracy and timeliness after receiving Corrective

Interview Reports on December 1, 1975 and March 16, 1976.

The reason for dismissal contradicts the rating Ms. Hai rston re-

ceived on performance evaluations. On February 131 1974 she was

rated "Good-Exceeds Repuirernents" with a comment b)' her' super-

visor that she had shown great improvement since their discussion

on February 5, 1974. The last evaluation of March 30, 1976 was

"Satisfactory - Meets Requirements." Again, the supervisor stated

that improvement \".as shown in her' counting since the last meet-

ing.

9. Frances Lilly, a merchandising assistant who is a white female,

received three Corrective Intf" iew Repor"ts in a six month period:

November 7, 1975, February 20, 1976, and May 21, 1976. She was

not terminated because of her poor performance.

10. Frances Lilly was given a 90 day follow-up after the Corrective

Interview Report of February 20, 1976. She was provided with a

9 page description of the desired performanc~ goals and the steps

to be used to reach those goals.

". At the time of her discharge, Ms. Hairston was the only black

~,'orking in a sales·oriented capacity.

Complainant is entitled to recover



\
,l na'Je earned

d t She ~t)UV
continued in the employ of RespOn en
$7,521.27, calculated as follows:

YEAR SALARY BENEFITS

:: 1976 (Sept.-Dee) $1708.20 $ 427.05
..

1977 (Jan.- II) 4934.80 1233.70

1978 (II ") 4934.80 1233.70

1979 (" ") 4934.80 1233.70

1980 (" ") 4934.80 1233.70

r 1981 (" II) 4934.80 1233.70

1982 (" - Oct) 3890.90 925.72

TOTALS $30273.10 $7521.27

V
LEGAL DISCUSSION

Human Rights Commission ~ United Transporation Union, Local 6551,

preme Court of Appeals has adopted the framework of McDonnellDouglas I
Corp., ~ Green, 411 U.S. 792 (1973) and .~ts progeny for th~

procedure for the evaluation of evidence presented in employment disi,
.

crimination cases wherein there is alleged disparate treatment of I
menber of 8 protected class . Shepherdstown _

"
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·was an opening; (3) that she was rejected despit~ her qualifications;

t..

discrimination on the part of the Respondent.

As noted McDonnell~Douglas, the Supreme Court has held speci-

neatly apply to every







VI
CONCLUSIONS OF LAW

the rejection of Complainant is found to be pretexual.

7. On the basis of the disparate treatment by the Respondent of Ms.





of Law by the West Virginia Human Rights Commission, it is hereby

ordered as follows:

1. The Respondent, J. C. Penney, Inc., (hereinafter called Re-

spondent), its officers, agents, employees, successors, assignees

and all persons and organizations in active con'cert or participation

with it, are hereby permanently ordered to CEASE and DESIST at

its Beckley, WV facility or places of business or' operation located

in West Virginia from engaging in any employment practice~ which

discriminate against persons on account of their sex, race, coJor,

national origin, religion, age, blindness or handicap which per-

petuates the effects of past discrimination against such.

It is ORDERED that Respondent shall pay to the Complainant back

wages representing compen::.ation for lo~s of wages suffered by

Complainant as a result of Respondent's unlawful disc riminatory

practices. This amount shall be $40,897.55, which includes com-

pounded interest of eight percent (8%) per annum, and is deter-

mined as if the Complainant had not been terminated on August 26,

1976 through the date of the hearing. This amount was calculated

as follows:

YEAR

1976
1977

BACKPAY

1,708.20
4,934.80

COMPOUNDED
INTEREST

136.65
542.37

TOTAL

1,844.85
7,322.02



1979
1980 4,934.80

4,934.80
3,890.90

1,964.85
2,516.83 33977.21

40897.55

12;t~'%0~
Russell Van Cleve
Chairperson
\•.••V HUMAN RIGHTS COMMISSION



109 E. MAIN STREET

ROOM 214

BOX 212

BECKLEY, WEST VIRGINIA 25801

_ At I:~ _ r., . .. . ..•!~'::
\ "

W., v. HUM,'" J •••• " .• / " .
""--- - ." •.•".;", CO~ •• ,

.~ "'." .
._-------

Mr. Howard D. Kenney
Executive Director
State of \\'\7 Human Riahts Commission
215 Professional Buiidi~
1036 Quarrier Street
Charleston, \iV 25301

RE: ER-RB-77
Hairston v. J. C. Penney, Inc.

Per your letter of July 24, 1984, I aM enclosing
an affidavit of my iteMized time snent on the above
case.

Sincerely yO~.s.~n1\ l/I!/11 .or . 'N ~P' , t-'J If""\.wucy D. e ora

cc: Rexford Sirnoson, Esq. (with enclosure) -
J. C. Penney Co., Inc.
P.O. Box 816
Pittsburgh, PA 15230
Elva Hairston (with enclosure)
418 S. Fayette St.
Beckley, WV 25801



·... .. ~ '~

, \.''t~ o· ~ !:;"t" •.

,.. . - ce""w.v. HUM.\"; r;'•.::,;.; , ....,....' ---~.._.--_._------STATE OF WEST VIRGINIA
COOh'TY OF RA LEIGH, TO- WIT:

Before the undersigned authority this day personally appearedEUGEKc D. PECORA, Attorney at Law, who, after being duly sworn, deposes
an.? says:

__ That he agreed to represent ELVA R. H.'\IRSTOr~on a contingent fee
basis of Thirty (30,%) percent of any recovery in her comrlaint before the
West Virginia Human Rights Com:-;:issionagainst J. C. PeNlEY OJ~.'.;:..J-N, IX>CK£T
00. ER-88-77, and that the following itemized statement of his time is a
true and accurate record:
Date
--crJ3/76

9/15/76
9/20/76.~.9/21/76

5/9/77
5/18/77
5/24/77

6/9/77
6/22/77
6/22/77
6/27/77

8/4/77
5/17/79
5/24/79
5/29/79

7/9/79
11/16/79

/~ 12/11/79
V5/82

1/22/82
3/3/82

3/15/82
8/10/82
9/14/82
9/16/82
9/19/82
9/20/82
9/22/82
9/22/82
9/23/82
9/24/82
9/25/82
9/27/82

Ite:':'l
Initial Interview
Review letterfro:':'lHuman Rights Com:n1ssion.to client
Preparation of two complaints ER-88-77 & ER-87-77
Review letter from Human Rights Co~~iS5ion to client
Review Determination letter from Commission
Letter to Co~mission re: appeal
Review Order from Co~~ission

M Com~ission's Determination letter
Letter to Commission re: appeal
Review Conmission's letter &. fJotice of Conciliation

Proce~5
Letter returning Conci liation Di scussion form to Com.~i5-

sionLetter
Review
Letter
Review
Letter
Letter
Review
Letter
Review

"

to Cor:unission
letter from Com.~ission
to Co~~ission re: Conciliation discussions
letter from Commission re: Public Hearings
to Commission re: Public Hearings
to Commission re: Public Hearings
letterfrom Cor.;missionre: Public Hearings
to Commission re: Public Hearings
letter from Commission re: Public Hearings

"" II II " "

Letter to Commission re: Public Hearings
"" " " " MReview Notice from Com~ission of hearing 10/19-20/82

Review CIder of Hearing Examiner
Review client's report re: employment
Review Respondent's Answer
Review Complainant's Answer
Conference with client
Review Co~~lssion's Request to Produce
Review letter from J. C. Penney to Commission
Conference with client
Conference with Mary Reed-Catalog & Credit Dept. J. C.

Penney

Tir:i€ S;:-ent
nearest (.:r, P..:!"

1.5e>
0.25
0.25
0.25
0.2:·
0.2:,
0.25
0.25
0.2~,

0.25
0.2:'
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.25
0.50
2.00
0.25
0.25
1.50
0.50



Date
9/30/82
9/30/82
9/ /82

10/ 4/82
10/5/82
10/5/82

10/6/82
10/7/82

10/11/82
10/20/82

10/22/82
~-10/22/82

10/26/82
10/29/82

11/1/82

11/1/82
11/4/82

lV8/82
11/11/82
11/12/82
11/12/82
12/2/82

1/8/83

~ 1/19/83
1/26/83
1/27/83

2/2/83

2/2/83
3/10/83
3/18/83

3/18/83
3/21/83

3/24/83
t,3/31/83
I1/10/83

Time Spent
jTo nearest Qtr. Hour)

Penney to
Item
Review letter and exhibits from J. C.

CO!":lmission
Review Respondent's Request to Produce
Pre-hearing Conference Memorandum
Review letter from Hearing Examiner
Conference with client
Review letter from Assistant Attorney General to

Co:n:Ttission
Preparing informationfor Assistant Attorney General
Review ~der from Hearing Examiner & Pre-hearing

Conference Memorandum
Letter to J. C. Penney re: Proposed settlement
Letter to Assistant Attorney General enclosing
Motion to Produce

Preparation Answer to Respondent's Request to Produce
Review Commission's hbtion to Compel
Review letter from J. C. Penney re: Proposed settlement
Review Respondent's Answer to ConlJ'nission'sRequest to

Produce
Letter to J.C. Penney correcting proposed settlement

figures
Letter to Assistant Attorney General re: "
Review letter from J. C. Penney to Assistant Attorney

General
RevievJ letter from J.C.Penney to Theodore R. Dues, Jr.
Research and review
Review of reply to J. C. Penney
Hearing
Letter to Theodore R. Dues, Jr. Enclosing Unemployment
Compensation information

Letter to Assistant Attorney General enclosing trans-
cript and han~Jritten findings of fact

Review letter from J.C. Penney to Theodore R. Dues, Jr.
" " " " n " " "Letter to Assistant Attorney General re: Correcting

Findings of Fact
Review Proposed Findings of Fact and Conclusions of

Law by Attorney General
Preparation Addendum to Findings of Fact etc.
Review letter from J.C.Penney

Review Respondent's Proposed Findings of Fact,
of law and Supporting Brief

Review letter from J.C. Penney
Review Co~~ission's Response to Respondent's Request to

reopen hearing
Review ~der of Hearing Examiner
Review Commission's Notice of Right to Sue-'
Letter to Hearing Examiner

0.50
0.50
0.50
0.25
0.25
0.25
0.25
1.00
0.25
0.25
0.50
0.25
0.25
0.50
0.25

0.25
0.25
0.25
3.00
0.25
5.50

0.25
0.25
0.25

0.25

1.00
0.50
0.50

Conclusions
0.50
0.25

0.25
0.25
0.250.2~



~7/84

1/30/84
4/2/84

5115/84
7/24/84
7/25/84

(To near- Time Spent
est Quarter Hour)Item

Review letter from Hearing Examiner to
Com~ission enclosing his findings

Review letter from J. C. Penney to Commission
" " " Commission to J. C. Penney

Letter to Glenda Gooden
Review letter from Com~ission
Research re: fees in response to 7/24/84 letter

1.00
0.25
0.25
0.25
0.25
0.75

36.00

Your deponent further states that had he not taken t.his case on
the 30% contingent fee ba~is, his hourly charge would have bCGn $75.00
per hour for a total of $2700.00.

Taken, subscribed and sworn to before the undersigned authority
this the JL.i day of JJ L \r). , 1984.

:)
,----. f!.y cO!':1':lission cxp'ire5:

(\""';I,C,jlc Iq~rl
\ I

CQU: :TV, \'J. A.
j



JCPenney
Vi.V.H~r.~;.~:R!S::7~ CO~.~:,~•

••••• «

Mr. Howard D. Kenney
Executive Director
West Virginia Human Rights Commission
215 Professional Building

-·1036 Ouarrier Street
. Charleston, WV 25301

RE: Hairston vs. JCPenney Company, Inc.
Charge No. ER-88-77

I am in receipt of Attorney Pecora's fee affidavit submitted
pursuant to your request of July 24, 1984. My response is
rather brief but I am not sure, after reviewing the Commission's
Administrative Regulations, exactly what format this response
should follow. If this letter form is inappropriate, please
inform me and I will attempt to restructure my comments.

First of all, I must reiterate the point raised in my letter
of July 31 regarding the appropriateness of considering this
issue at this point. There is no Finding of the Commission and
it would appear to be very premature to be considering fees
prior to any Finding. Particularly in this case where there is
no Hearing Examiner's Report, a number of steps may have to
occur prior to any Final Order. A new hearing or at least a
partial reopening of the hearing, among other options, certain-
ly is a possibility.
Secondly, ignoring the timing issue for the moment, I have some
reservations about the substantive portions of Mr. Pecora's
affidavit. Regarding Mr. Pecora'scornments about a contingent
fee, pursuant to Johnson v. Georgia Highway Express, Inc., 488
F.2d 714 (5th Cir. 1974), the fact that Mr. Pecora and Mrs.
Hairston may have agreed to a contingent fee arrangement is of
little consequence. As the Court stated "••• The criterion
for the court is not what the parties agreed, but what is
reasonable." In looking at what is reasonable, Respondent must



Mr. Howard D. Kenney
Page 2
August 9, 1984

take specific issue with Mr. Pecora's proffered hourly billing
rate of $75. First of all, I would question whether that
would be his prevailing hourly rate charged a private citizen
in Beckley for a matter of such relative simplicity. In this
regard, it must be emphasized that Mr. Pecora did not have
primary responsibility for the preparation and/or presentation
of this case. The fact that he claims only 36 hours of work
in over eight years on the case is clear evidence of his minimal
involvement. It is very difficult to compare this involvement
and minimal responsibility to the efforts expended by counsel in
the two class action lawsuits noted in your letter. If he must
be compensated at all for these hours, it certainly should be at
his minimum prevailing rate and certainly not at any premium
rate. I would respectfully request the Commission to demand
further evidence from Complainant's counsel as to actual billing
rates charged individuals in his every day practice. Secondly,
even assuming that Ms. Pecora can justify a current rate if $75
per hour, Respondent must question whether this rate should
apply to all of the hours listed. These hours cover the last
eight years and it is hard to imagine that the same rate would
have been in effect in 1976 and in each and every year there-
after. Respondent believes the hours should be billed at the
rate prevailing at the time the work was performed and not all
at an August 1984 billing rate.

J. C. PENNEY COMPANY, INC.

~
Rexford C. ~son
Regional Personnel Relations
Attorney



It is so Ordered.
Entered this nday of ~~ ' 1985.

~~~Russell Van Cleve
Chairperson
West Virginia Human Rights Commission


