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On the / r~ day of July, 1985, the Commission reviewed•



4. The Respondent cease and desist from discriminat-

ing against individual's on the basis of age.

dollars($3,870.00) and expenses of four hundred

seventy-five dollars ($475.00).

f rAI- day of July, 1985.

RUSSELL VAN CLEVE
CHAIRMAN
WV HUMAN RIGHTS COMMISSION
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Complainant contends that respondent discriminated
1/

against him on the basis of his age by laying him off and by,

facts as set forth on the record during the course of the
--'

11 Complainant had also filed a complainant alleging handicap discrim-
-inationo In complainant's post hearing brief, however, complainant
does not make any argument regarding handicap discrimination and
complainant explicitly waives his claim to the extent that it is
based upon alleged handicap discrimination. Indeed, based upon the
record evidence, complainant has not made out n prima facie case of
handicap discrimination. There shall be no further discussion of
the alleged handicap discrimination in this proposed decision.



1I Throughout his proposed findings of fact, complainant refers to
respondent's responses to discovery requests in support of various
proposed f~ctso Such discovery responses are not part of the record,
and portions of such responses may cont~in inadmissible matter.
Accordingly, only propos~d findings which are supported by record
evidence, that is, the transcript of hearing and admitted exhibits,
have been considered.



7. Leeper has driven respondent's tractor trailer,

truck #506.

8. Leeper was rehired by respondent at the rate of

$7.30 per hour.

Based upon a preponderance of the ~vidence, the Hearing

90 Complainant was 47 years old at the time of hearing

herein, and he was 45 years old ~t the time that respondent laid

him offo

100 Respondent is an industrial supply company whose

business is dependent upon sales of products to the coal, chemical .

and steel industrieso

110 Mcclung was employed by respondent as an inside

salesperson until he was laid off by respondent on or about May

6, 1983. At the time of his layoff, MCClung requested and w~s

granted a demotion to the lower paying job of warehousepersono

120 Complainant was employed by respondent as a truck

drivero He never requested and was never granted a demotion by

respondent to a lower paying job rather than be laid offo

130 Complainant was qualified to drive all of the

trucks at respondent's Princeton branch. Complainant was· also

qualified to perform the duties of warehousepersono



· .as an employee of respondent was good and his evaluations were 7~

150 Since the tim~ of his layoff on M~y 6, 1983i

years old, Leeper,
~,yJ .~( c,'rJ.sr-

jvv \.,' ,_.>'_\
t'. j\~-

170 As a result of the nationwide recession, respondent's



.
210 Many of the criteria which respondent allegedly

40 Respondent did not discriminate against complainant

on the basis of handicap by ~ing him off or by failing to recell

him from layoffo West Vir~ia Code, Section 5-11-9(a) 0
. /

60 Respondent did not,discriminate against complainant
. . Iion the bas1s of age by laY1ngjh m off. West Virginia Code, Section

/



90 Respondent discriminated against complain~nt on

the basis of his age in violation of West Virginia Code Section

Insofar as the complaint,~lleges handicap discrimination
/

and discriminatory layoff, it is/not supported by a preponderancE'
/
! ~

of the evidenceo The prepond~rance of the evidence sustains the
i
I

complaint insofar as it alleg~s discrimination on the basis of



laid off on May 6, 19830 Complainant te~tified that he was 47

years old at the time of hearing, and, therefore, he was within



of Community Affairs v. Burdine 450 u.s. 248, 49 U.S.L.W •

.
out a prima facie case of discriminatory layoff, respondent



•case of discrimination because, unless otherwise explain~~,

.
Respondent has articulated a legitimate non-



are pretextual by proving that a discriminatory reason

~ 'poor economic condition of respondent does not explain i~s

.
had driven all of the trucks at respondent's Princeton branch.



. .
jobo Phillips, respondent!s Regiona~ Manager for the p~nceton

.
having a very positive attitudeo Later in his testimony, Phillips



applied such criteria in the instant case. Despite compl;inant's

rights jtatutes, however, is not to encourage a good bottom line

on a tally sheet, but, rather, to protect against discrimination

calculation should begin at the date that respondent rehired
-13-



higher wage earned by complainant prior to his layoff.

'omplainant's earnings since his layoff should, of cours.~, be

backpay liabilityo Ford Motor Company vO EEOC U.5. ,
]/

73 L.Ed~2d 721 (1982)0

11 The Hearing Examiner does not urge the Commission to adopt
the Ford ruleo The holding of Ford is bad law because it frustrate~
the statutory purpose of making victims of discrimination whole
and because it discourages complainants from mitigating damages.
It is not necessary, howeve~ to decide whether to accept or reject
Ford in the instant case because respondent's offer was conditional
and, therefore, even under Ford complainant's b?ckpay would not
be tolled.



· ,
discrimination based upon failure to rec~ll from layoff.;
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personnel records for ::1;l'~~<£!/

to recall him from layoffo ~
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discriminating against individuals on the basis of ageo ~~:~
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prepaid, addressed to the following:

RECEiVED
MAR - 61986

w-v. HUMAN RIGHTS COMM.

David E. Schumaker
Attorney at Law
suite 202
1426 Main Street
Princeton, WV 24740

Rick1in Brown
Bowles, McDavid, Graff & Love
Attorneys at Law
16th Floor Commerce Sque.re.':
P. O. Box 1386
Charleston, WV 25325

Roxanne Rogers
Attorney at Law
Human Rights Commission
215 Professional Building
1036 Quarrier street
Charleston, WV 25301
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