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If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Court of Appeals. This
must be done within 30 days from the day you receive this order.
If your case has been presented by an assistant attorney general,
he or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you. In order to appeal
you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord,
etc., against whom a complaint was filed is the advserse party if
you are the complainant; and the complainant is the adverse party
if you are the employer, landlord, etc., against whom a complaint
was filed. If the appeal is granted to a non-resident of this
state, the non-resident may be required to file a bond with the
clerk of the supreme court.

In some cases the appeal may be filed in the Circuit Court
of Kanawha County, but only in: (1) cases in which the commis-
sion awards damages other than back pay exceeding $5,000.00; (2)
cases in which the commission awards back pay exceeding
$30,000.00; and (3) cases in which the parties agree that the
appeal should be prosecuted in circuit court. Appeals to Kanawha
County Circuit Court must also be filed within 30 days from the
date of receipt of this order.

For a more complete description of the appeal process see
West Virginia Code Section 5-11-11, and the West Virginia Rules
of Appellate Procedure.



On 7 February 1990 the West Virginia Human Rights
Commission reviewed the recommended findings of fact and
conclusions of law filed in the above-styled matter by hearing

aforementioned, and all exceptions filed in response thereto,
the Commission decided to, and does hereby, adopt said
~ecommended findings of fact and conclusions of law as its

Accordingly, it is hereby ADJUDGED, ORDERED and DECREED
that the complaint filed in this matter by Arnold E. Townsend
against Eye Physicians and Surgeons be, and the same is
hereby, dismissed with prejudice. The examiner I s recommended
findings of fact and conclusions of law are to be attached
hereto and made a part of this Final Order.*

*We note with regret that the recommended findings of
fact and conclusions of law contain approximately a dozen or
more typographical errors. None of these errors, however, can
in any way be construed to affect the outcome of this matter.



certified mail to the parties and their counsel, and by first
class mail to the Secretary of the State of West Virginia, the
parties are hereby notified that they have ten (10) days to
request that the West Virginia Human Rights Commission
reconsider this final order or they may seek judicial review
as outlined in the "Notice of Right to Appeal" attached

Entered for and at the dir~ction 0

Human Rights Commission thiS\~ day of
1990, in Charleston,
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EXAMINER' S RECOMMENDEDFINDINGS OF FACT
AND CONCLUSIONS OF LAW

proceedings, assessing the credibility of the witnesses and
weighing the evidence in consideration of the same, the Examiner

consistent to any proposed findings of fact and conclusions of
law submitted by the parties, the same are adopted by the



, "

del~v~r them to the Respondent's place of business for treatment;

occasion and was not based upon any factors pertaining to the
Complainant's performance.

6. During the Complainant's tenure he was the only full

time driver hired by the Respondent. During most of this time,



approached by his immediate supervisor and confronted with his
failure to properly make entries in the log.

occasions, over a period of six (6) months, the Complainant
failed to clock in or out in a proper fashion, although he had
been instructed on the proper procedure for punching his time



signed out to have left the job at 4:00 p.m., when in fact he had
left the job at 2:00 p.m., on that date. On September 24, 1986,

20. On or about October 9, 1986, the Complainant was
involved in a "fender bender", during his employment. The
Complainant assured his supervisor thOt he was not injured and
was capable of completing the work day.

21. On or about October 10, 1986, the Complainant's

discussed the continual problems that were being realized with
the Complainant's performance. It was decided at that time that
the Complainant would be discharged.



employment.
23. The Complainant reported to work on October 14,

di~~rimination by introducing evidence to the effect that he is a
,

358 S.E. 2d 423 (1986). Sheppardstown Volunteer Fire Department

v. West Virginia Human Rights Commission, 309 S.E. 2d 342 (1983).

State ex reI. State of West Virginia Human Rights Commission v.



·•..:._:.

. .._~~. and assessing the weight to be provided by the evidence received,

,the Examiner is of the opinion that the-reasons articulated by

were in fact pretext for unlawful discriminatory actions against

him based upon his age. Texas Department Of CommunityAf!~irs v.

Burdine, 101 S.Ct. 1094~ Sheppardstown Volunteer Fire Department

v. West Virginia Human Rights Commission, 309 S.E. 2d 342 (1983)~

.State ex reI. State of West Virginia Human Rights Commission v.

Logan-Mingo Area Mental Health Agency, 329 S.E. 2d 77 (1985).



5. Accordingly, the Complainant has failed to establish
by a p~eponderance of the evidence that he was discriminated



DATED: OJ-04& ;27, 1'13$
»

Theodore R. Dues,
'Hearing Examiner


